
-1- 
	  

 

 
 
 
Monday, 12 May 2014                       WRN# 14.5.12 

The WRNewswire is created exclusively for AALU Members by insurance experts led by Steve 
Leimberg,  Lawrence Brody and Linas Sudzius. The WRNewswire  provides timely reports and 
commentary on tax and legal  developments important to AALU members, clients and advisors, 
delivered to your inbox as they happen. 

_________________________________________________________________ 
 
TOPIC: Age Adjustment Clause Allows Carrier to Reduce Death Benefit to Reflect 
Insured’s True Age 
	  
CITE: Byrd v. Conseco Life Ins. Co., Nos. 12-CV-2455 (D. Co., Apr. 25, 2014).	  
 
SUMMARY:  The insured misstated her age on an application. A Colorado federal court 
granted summary judgment in favor of the insurer on a claim by the insured’s husband, the 
policy’s beneficiary, that it breached the terms of the policy by adjusting the death benefit to 
reflect the insured’s true age.  Relying on the misstatement of age provision in the policy, the 
court found that the carrier was entitled to adjust the death benefit to the amount of insurance 
that the premium collected would have purchased at the correct age. 

BACKGROUND: The failure to document an insured’s correct age at issuance can be 
extremely problematic for a life insurance carrier.  Age at policy issuance is one of the prime 
underwriting criteria for determining policy premiums.  Where issuance age is misstated, the 
carrier will likely find itself charging the wrong premium for the exposure it is undertaking. 
That, in turn, causes it irreparable financial harm.   

Conversely, if a carrier were permitted to contest a policy solely on the basis of misstatement of 
age after the insured dies, the beneficiary will be irreparably injured.   

 

http://d62d288ee515d729b993-58f6eee170188c8ece9e549a56221c4e.r98.cf1.rackcdn.com/Byrd v. Conseco Life Ins. Co. (D. Col. Apr. 25, 2014).pdf
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In order to resolve the conflict between these competing interests, most states have enacted 
“misstatement of age” laws (also referred to as age adjustment clauses).  These laws allow the 
parties to correct the misstatement by permitting the carrier to adjust the amount of death benefit 
payable to that which the premium collected would have purchased at the correct age (based on 
the insurer’s rates at the date of policy issuance).  The death benefit is increased if the actual age 
is lower than the policy age, and decreased if the insured’s actual age turns out to be lower. 

Colorado, the state at issue in this case, has enacted just such a provision.  Specifically, Colorado 
requires that all life insurance policies include a misstatement of age provision that states “if the 
age of the insured is misstated, the amount payable under the policy shall be such as the premium 
would have purchased at the correct age.”  Accordingly, the Byrd policy contained just such an 
age adjustment provision.  

FACTS: On December 27, 1994, the plaintiff, Trenson Byrd, and his wife, Linda Byrd, applied 
for a $100,000 life insurance policy on the life of Linda Byrd with Massachusetts General.  The 
insurance agent mistakenly listed Mrs. Byrd’s date of birth at the time she applied as 5/27/67 
making her 27 in 1994.  However, Mrs. Byrd was actually 33 in 1994.  The Byrds reviewed and 
signed the application, it was approved by the carrier and the policy was issued in February 
1995.  Conseco subsequently purchased the policy from Mass. General.   

As required by Colorado law, the policy contained a misstatement of age provision which read 
“[i]f the age or sex of the insured has been misstated, the cash values, accumulation account and 
death benefit payable will be that which the most recently monthly deduction would have 
purchased at the correct age and sex.”  While the plaintiff alleged that he advised the carrier of 
the mistaken date of birth, and claimed he believed the carrier corrected the error, the premiums 
remained the same and all annual policyholder statements continued to list Mrs. Byrd’s age on 
the date of issuance as 27.   

Mrs. Byrd died in July 2010 and the plaintiff filed a claim for the death benefit.  In the course of 
processing the claim, Conseco learned that Mrs. Byrd’s date of birth had been misstated on the 
application.  Accordingly, pursuant to the misstatement of age provision in the contract, Conseco 
adjusted the benefit to the amount of insurance it would have issued to a 33 year old female in 
1994 based upon the premiums collected.  This reduced the death benefit from $100,000 to 
$57,000.   

Plaintiff subsequently filed suit against Conseco for breach of contract and bad faith.  Defendant 
filed a motion for summary judgment seeking to dismiss all claims on the grounds that the 
misstatement of age provision permitted it to adjust the death benefit. 

RESULT: The court agreed with Conseco. It granted summary judgment in its favor and 
dismissed all of the plaintiff’s claims.  While the plaintiff attempted to argue that the 
misstatement of age provision should not apply because Mrs. Byrd did not “intentionally or 
knowingly” misstate her age, the court held that neither Colorado law, nor the applicable policy 



-3- 
	  

language, requires that a misstatement in age be intentional, or the fault of the insured, in order to 
make an adjustment based upon the proper age.  Indeed, the court stated “that age adjustment 
clauses are applicable irrespective of who made the misstatement, and whether the 
misrepresentation was intentional.”  Consequently, Conseco was entitled to reduce Mrs. Byrd’s 
death benefit to reflect her true age.  Furthermore, since the court found that the carrier’s conduct 
in adjusting the death benefit was permissible under both Colorado law and the terms of the 
policy, and therefore reasonable, plaintiff could not prove Conseco acted in bad faith. 

RELEVANCE:  The law on age adjustment clauses is clear and straightforward.  Where there is 
a misstatement, regardless of intent or who made the mistake, the law will allow the parties to 
the contract to correct the error and adjust the policy to reflect the insured’s actual age.  Here, 
while the holding appears to favor the carrier, if it were not for age adjustment clause, the carrier 
might have been entitled to rescind the entire policy based upon the misrepresentation of the 
insured’s age.  Therefore, this result reasonably “resets” the parties to the positions they would 
have been in but for the misstatement.  Indeed, this result allows the carrier to accurately 
underwrite the exposure it is undertaking while guaranteeing that the beneficiary receives the 
appropriate death benefit for the correct age.   

The misstatement of age clause can also work in a beneficiary’s favor.  Where the deceased 
insured is actually younger than the age indicated on the policy, the carrier will be required to 
increase the death benefit. 

It is also worth noting that cases like this serve as a reminder for agents to pay attention to the 
details when completing an application. This case and the legal costs and aggravation involved 
could have been avoided had the producer and applicant properly completed and reviewed the 
insurance application. 

WRNewswire #  14.05.12 was written by James S. Bainbridge, Esquire of The Bainbridge 
Law Firm, LLC. 
 

DISCLAIMER  

In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 
the following:  

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 
CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY 
THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  

http://www.thebainbridgelawfirm.com/
http://www.thebainbridgelawfirm.com/
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In the event that this Washington Report is also considered to be a “marketed opinion” 
within the meaning of the IRS guidance, then, as required by the IRS, please be further 
advised of the following:  

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE 
WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR.  

_________________________________________________________________ 

The AALU WRNewswire and WRMarketplace are published by the Association for Advanced 
Life Underwriting® as part of the Essential Wisdom Series, the trusted source of actionable 
technical and marketplace knowledge for AALU members—the nation’s most advanced life 
insurance professionals.  


